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Planning Newsletter
July 2016 Update
No doubt many readers will be watching with 
fascination the political turmoil following the EU 
referendum. Whilst we have heard of investors 
losing confidence in property funds we have just 
started to see signs of a slowdown in the property 
market.  It is still early days.  Brexit raises many 
questions (including questions around what 
our future housing needs are likely to be) but 
one thing is certain is that the task of defining 
the UK’s new relationship with the EU will take 
up a considerable amount of Parliamentary 
time and this could have consequences for the 
Government’s planning reforms and legislative 
programme to increase the supply of housing. 
Many of you may breath a sigh of relief.

Many readers will know that the Housing 
and Planning Act 2016 (the 2016 Act) (which 
promotes the building of more starter homes and 
includes dispute resolution provisions for s106 
Agreements) passed onto the statute book in May 
however much of the Act has still to come into 
force and also many of the provisions require the 
passing of secondary legislation.  The Queen’s 
speech in May announced a Neighbourhood 
Planning and Infrastructure Bill and it is now 
questionable whether this will come forward any 
time soon.

We report here on: 
• A few of the provisions in the 2016 Act which     
  have come into force
• Recent case law on the interpretation of the  
  NPPF  
• We comment on the West Berkshire judgement 

The 2016 Act

Permissions in Principle and Registers of 
Brownfield land

Many readers will be already aware of the 
proposals to make it easier to obtain planning 
permission for housing development on certain 
types of land (including land on local authority 
registers and land allocated in a development or 
neighbourhood plan).

The provisions in the Act making this possible 
(s150 and s151) came into force on 12th July but 
further legislation is still needed and we have been 
advised that this legislation is not likely to be with 
us until next year.  A development order is to set 
out those matters which will be granted permission 
in principle (PIP) and is likely to be confined 
to location, the approved use and amount of 
development.  The development order will grant 
the PIP. 

Applicants will also be able to apply directly to the 
local authority for PIP but again a development 
order is needed to set out how local authorities 
are to handle such an application.  A PIP must 
be followed by an application for technical details 
consent before full planning permission is granted.

Continued on the reverse...
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Since the intention to request local authorities 
to keep a register of brownfield land was first 
announced by the Government a number of 
authorities (including East Devon) have started 
participating in a pilot scheme with funding from 
the Government. The idea has taken one step 
closer to becoming binding on all authorities with 
the coming into force of s151 of the Act. However 
further legislation and guidance is needed to 
describe the land (it is likely the secondary 
legislation will refer to the definition of previously 
development land in the NPPF and describe the 
registers to be kept). 

Presumption in Favour of Sustainable 
Development –the NPPF

In the case Suffolk Coastal DC v Hopkins Homes 
and Others 2016 the Court of Appeal held that 
where a local authority did not have an up to 
date housing land supply it was correct to treat 
all relevant policies to the application (including 
policies restricting development in certain 
locations) as not being up to date. However that 
did not mean such policies became irrelevant, it 
is up to the decision maker to decide how much 
weight to give to the policies. 

*Since publishing this bulletin we have learnt 
that the Supreme court has given permission to 
appeal this decision. The ruling means that for 
the first time the Supreme Court will consider the 
interpretation of the NPPF

Affordable Housing - The West Berkshire case

And finally – does the Court of Appeal judgement 
in March on the question of affordable housing 
contributions and small developments now mean 
the end of such contributions? 

As many readers are aware following the 
judgement the guidance in the Planning Practice 
Guidance which was introduced last autumn has 
been reinstated.  Whilst on the face of it this is 
good news for small developers a closer reading 
of the judgement shows that the Court in finding 
for the Government made clear that just because 
the ministerial statement (which is referred to in 
the Practice Guidance) is expressed in unqualified 
terms that does not mean that it was intended to 
frustrate the operation of statute regarding the 
application of the development plan in the decision 
making process.  

The ministerial statement is a material 
consideration and it is up to the decision maker 
what weight to give to it.  In our view how much 
weight the statement should have depends on 
amongst others whether the local plan is up to 
date.  It would be helpful to hear from readers 
as to their experiences following the judgement, 
we know of at least one example where a local 
authority has resisted a request to not pay any 
contribution and another authority where they 
think they have to do a lot more work to justify 
continuing to seek contributions and they do not 
think they have the resource to do this. 

For more information please visit our website page www.battens.co.uk/planning
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